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19. 118 CONG. REC. 23364, 92d Cong. 2d
Sess., June 29, 1972 [under consider-
ation was H.R. 15690]. 20. See § 52, supra.

Congress, 2d session, insofar as it does
specify that the ineligibility would
apply to an individual who was the
principal wage earner of a household,
that it applies to one who is deter-
mined to be a member of a labor orga-
nization which is on strike, and it fur-
ther requires, in order to be carried
out, a determination whether that indi-
vidual in the household, or any of its
members, is subject to an employer’s
lockout.

In the opinion of the Chair, the
amendment does, therefore, impose ad-
ditional duties upon a Federal official
who is not merely the recipient of in-
formation—going beyond language that
was held in order in previous Con-
gresses and, therefore, does amount to
legislation on an appropriation bill.
Therefore, the Chair sustains the point
of order.

Parliamentarian’s Note: In the
1972 ruling referred to above, an
amendment to a general appro-
priation bill prohibiting the use of
funds in the bill for making food
stamps available during a strike
to a household ‘‘which needs as-
sistance solely because any mem-
ber of such household is a partici-
pant in such strike’’ was held in
order as a valid limitation.(19) Al-
though the Chair tried to distin-
guish the 1972 ruling, the 1977
precedent above should be consid-
ered as effectively overruling the
earlier decision. The amendment

at issue in 1972 would be viewed
in the current practice as requir-
ing new determinations by execu-
tive officials, such as whether, for
example, a household needed as-
sistance ‘‘solely’’ because a mem-
ber of the household was partici-
pating in a strike.

§ 53.—Duties Imposed on
Nonfederal Officials or
Parties

It has been seen that the inclu-
sion in an appropriation bill of
language that imposes new duties,
not authorized in law, on federal
officials is subject to the point of
order that such language is imper-
missible legislation.(20) A more dif-
ficult question arises where lan-
guage seems to impose new duties
on nonfederal officials or on pri-
vate individuals. Whether the
mere imposition of certain duties
on such parties, without more,
constitutes an impermissible at-
tempt to legislate, does not clearly
emerge from the precedents.
Many cases which seem to decide
the question appear, on closer
analysis, to turn on somewhat dif-
ferent issues, express or implied;
perhaps such cases can be better
understood if they are analyzed in
terms of certain issues that were

VerDate 18-JUN-99 08:02 Sep 15, 1999 Jkt 010199 PO 00000 Frm 00933 Fmt 8875 Sfmt 8875 E:\RENEE\52093C26.TXT txed02 PsN: txed02



6120

DESCHLER’S PRECEDENTSCh. 26 § 53

1. See §§ 53.4 and 53.5, infra; and see
the ruling of June 23, 1971, dis-
cussed in the ‘‘Note on Contrary Rul-
ings’’ which follows § 53.6, infra.

2. § 52, supra.

3. See the comments in the ‘‘Note on
Contrary Rulings,’’ following § 53.6,
infra, with respect to the proceedings
of Oct. 14, 1965.

implied or assumed in the debate,
even if the final ruling was not ex-
pressly based thereon. The pur-
pose of this section is to address
these implied issues and to ad-
dress the apparent inconsistencies
in the precedents, and to suggest
guidelines for future decisions.

It will be noted that, in several
precedents that involve local offi-
cials and address the issue di-
rectly, the assumption is made in
the debate and in the ruling that
the test of whether the language
in question is permissible is
whether it seeks to impose duties
on officials who are in fact ‘‘fed-
eral.’’ (1) In some precedents of this
kind, an attempt is made to
endow a local official or private
person with status as a ‘‘federal’’
official by virtue of his role in re-
ceiving, disbursing, or admin-
istering federal funds or otherwise
participating in some manner in
the federal program under discus-
sion. If such entity can in fact be
seen as having federal status, the
resolution of the issues becomes
easier because the rulings dis-
cussed above (2) are directly appli-
cable.

Attempts to impose duties on
local officials not having the sta-

tus of direct or indirect bene-
ficiaries would in some cases
‘‘change existing law’’ by violating
fundamental division between
state and federal authority. In
most cases, the ‘‘local officials’’ ar-
guably have the status of direct or
indirect beneficiaries of federal
funding programs. The question
then arises of the applicability of
the many precedents indicating
that ‘‘limitations’’ are allowed
which seek only to require such
beneficiaries to undertake certain
actions or fulfill certain require-
ments as a condition to receiving
the benefits of the federal funds.
Such provisions, if they do no
more than to describe the quali-
fications of persons who are to
benefit from federal funds, are fre-
quently allowed in appropriation
bills.

The fundamental issue to be ad-
dressed in many cases is not the
status, federal or local, of the offi-
cial on whom duties are imposed
but whether the imposition of the
duties violates some substantive
legislative intent, already existing,
with respect to the division be-
tween local or state and federal
roles in the administering of fed-
eral funds. It should be noted here
that in one instance,(3) the argu-
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4. 80 CONG. REC. 2091–94, 74th Cong.
2d Sess.

ment was made in support of a
point of order, that issues in-
volved in the provisions of the ap-
propriation bill in question had in
fact been considered in committee
as part of the process of devising
the authorizing legislation, and
the substance of the language in
the appropriation bill had been re-
jected. In that instance, the Chair
overruled the point of order,
thereby rejecting the suggestion
that the provisons of the appro-
priation bill were matters of sub-
stantive legislation. In the current
status of rulings on the subject,
however, the Chair would prob-
ably be more likely to consider
evidence that the subject matter
of proposed language either was
in fact taken into consideration
during the deliberations of a legis-
lative committee, or is the type of
substantive issue which should be
addressed by such a committee.

In any event, it would appear
useful in future rulings on the
issues raised in this section, to
focus attention less on the fact
that officials on whom duties are
sought to be imposed are ‘‘local’’
and inquire instead whether such
imposition of duties violates the
intent of existing law with respect
to a substantive plan for a divi-
sion of state and federal responsi-
bility, taking the purposes of ex-
isting legislation into account. If

not, the issue would then be
whether the language in question
constituted a permissible or im-
permissible attempt to attach con-
ditions to be met by prospective
direct or indirect beneficiaries of
funds before they become entitled
to the benefits of the funds.
f

Affirmative Directive to Non-
federal Recipient of Funds

§ 53.1 An amendment to an ap-
propriation bill in the form
of a limitation, allowing the
use of funds only if certain
actions are taken by non-
federal institutions, was held
to be legislation and not in
order.
On Feb. 14, 1936,(4) the Com-

mittee of the Whole was consid-
ering H.R. 11035, a War Depart-
ment appropriation bill. At one
point the Clerk read as follows:

For the procurement, maintenance,
and issue, under such regulations as
may be prescribed by the Secretary of
War, to institutions at which one or
more units of the Reserve Officers’
Training Corps are maintained [of sup-
plies, etc.]. . . .

MR. [FRED] BEIRMANN [of Iowa]: Mr.
Chairman, I offer an amendment.

The Clerk read as follows:

Amendment offered by Mr.
Biermann: On page 59, line 6, after
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5. Claude V. Parsons (Ill.).

the words ‘‘corps’’, insert ‘‘Provided
further, That none of the funds ap-
propriated in this act shall be used
for or toward the support of military
training courses in any civil school
or college the authorities of which
choose to maintain such courses on a
compulsory basis, unless the authori-
ties of such institutions provide, and
make known to all prospective stu-
dents by duly published regulations,
arrangements for the unconditional
exemption from such military
courses, and without penalty, for any
and all students who prefer not to
participate in such military courses
because of convictions conscien-
tiously held, whether religious, eth-
ical, social, or educational, though
nothing herein shall be construed as
applying to essentially military
schools or colleges.’’

MR. [TILMAN B.] PARKS [of Arkan-
sas]: Mr. Chairman, I make the point
of order that the amendment is legisla-
tion on an appropriation bill and is in
no sense a limitation. . . .

MR. BIERMANN: Mr. Chairman, the
purpose of this amendment is to make
an exception of the compulsory feature
of this military training for those stu-
dents who have a genuine conscien-
tious scruple against taking military
training. The amendment is of the
same piece of cloth as the amendment
of the gentleman from New York [Mr.
Marcantonio], which has been ruled in
order many times in this House.

THE CHAIRMAN:(5) The Chair is ready
to rule. The first part of the amend-
ment offered by the gentleman from
Iowa is very much the same as the
amendment offered by the gentleman
from New York [Mr. Marcantonio], but
there is further language in the
amendment offered by the gentleman

from Iowa which involves legislation
which is as follows:

That unless the authorities of such
institutions provide and make
known to all prospective students by
duly published regulation—

And so forth. That is an affirmative
command and direction to the officers
of the institution. The Chair thinks the
amendment is not in order because it
provides legislation on an appropria-
tion bill, and, therefore, sustains the
point of order.

Parliamentarian’s Note: The
Chair in this instance attached
importance to the fact that the
amendment gave an ‘‘affirmative’’
directive to school authorities and
not on the determinations which
would be required on the federal
officials allotting the funds to the
institutions. This raises a ques-
tion whether merely negative lan-
guage, a denial of funds to schools
which do not exempt students as
described or publish the specified
information, would have been per-
mitted. It can be argued even in
that case that such exemption of
students and publication of infor-
mation are matters that more
properly belong to the substantive
legislation. On the other hand, if
it can be said that such exemp-
tions from military service or
courses are already mandated by
law, so that the condition imposed
on the schools is merely one of
publishing information about stu-
dents’ legal rights, and carrying
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6. 84 CONG. REC. 3427, 3428, 76th
Cong. 1st Sess.

out ministerial duties to fulfill the
law’s requirements, then the case
would be similar to that in the
ruling of June 24, 1969 (discussed
in the ‘‘Note on Contrary Rul-
ings,’’ following § 53.6, infra), in
which the conditional language
permitted by the Chair merely re-
quired institutions to be in com-
pliance with law.

Restricting Funds to Farmers
Unless They Agree to Use
Funds in Certain Way

§ 53.2 To a paragraph of an ap-
propriation bill making ap-
propriations for soil con-
servation payments, an
amendment providing that
no payment in excess of
$1,000 shall be paid to any
one person or corporation
unless at least one-half of the
amounts so paid shall be
paid to sharecroppers or
renters of farms for which
payments are made was held
to be legislation and not in
order, in that, under the
guise of a limitation it pro-
vided affirmative directions
that imposed new duties.
On Mar. 28, 1939,(6) the Com-

mittee of the Whole was consid-
ering H.R. 5269, an Agriculture

Department appropriation bill.
The Clerk read as follows:

Amendment offered by Mr. (Francis
H.) Case of South Dakota: Page 89,
line 9, after the colon, insert ‘‘Provided
further, That of the funds in this para-
graph no payment in excess of $1,000
shall be paid for any one farm operated
by one person: Provided further, That
no payment in excess of $1,000 shall
be paid to any one person or corpora-
tion unless at least one-half of the
amounts so paid shall be paid to share-
croppers or renters of farms for which
payments are made.’’ . . .

MR. [CLARENCE] CANNON of Mis-
souri: Mr. Chairman, I make the point
of order against the amendment pro-
posed by the gentleman from South
Dakota that it is legislation under the
guise of a limitation. . . .

MR. CASE of South Dakota: Mr.
Chairman, this amendment is a limita-
tion on payments; and in the present
instance one would have to turn from
the gentleman from Missouri as chair-
man of the subcommittee to the gen-
tleman from Missouri as parliamen-
tarian.The Chair will find the following
on page 62 of Cannon’s Procedure:

As an appropriation bill may deny
an appropriation for a purpose au-
thorized by law, so it may by limita-
tion prohibit the use of money for
part of the purpose while appro-
priating for the remainder of it. It
may not legislate as to qualifications
of recipients, but may specify that no
part shall go to recipients lacking
certain qualifications.

In this particular instance the quali-
fication is set up for the landlord that
he shall give at least half this payment
to his sharecropper or renter. Viewed
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7. Wright Patman (Tex.).

8. 95 CONG. REC. 3530, 3531, 81st
Cong. 1st Sess.

9. Jere Cooper (Tenn.).

in this light I believe the Chair will
find it is a pure limitation.

MR. CANNON of Missouri: Mr. Chair-
man, the proposed amendment couples
with the purported limitation affirma-
tive directions and is legislation in the
guise of a limitation.

THE CHAIRMAN: (7) Cannon’s Prece-
dents, page 667, volume 7, 1936, sec-
tion 1672, states:

An amendment may not under
guise of limitation provide affirma-
tive directions which impose new du-
ties.

The last part of the pending amend-
ment states:

Unless at least one-half of the
amount so paid shall be paid to
these croppers or renters of farms for
which payments are made.

It is the opinion of the Chair that
this requires affirmative action; there-
fore the point of order is sustained.

Restricting Funds for Con-
struction Within a State Un-
less Governor Approves

§ 53.3 An amendment to the
Department of Interior ap-
propriation bill providing
that none of the funds there-
in may be used for the pur-
chase of material for new
construction of electrical
generating equipment in any
state unless approved by the
Governor or board having ju-
risdiction over such matters,
was held to be legislation on

an appropriation bill and not
in order.
On Mar. 30, 1949,(8) during con-

sideration in the Committee of the
Whole of the Department of the
Interior appropriation bill (H.R.
3838), a point of order was raised
against the following amendment:

The Clerk read as follows:

Amendment offered by Mr. [Ben
F.] Jensen [of Iowa]: On page 43,
line 3, insert: ‘‘None of the funds
herein appropriated may be used for
the purchase of material for the be-
ginning of any new construction of
electrical generating equipment,
transmission lines, or related facili-
ties in any State unless approved by
the governor, by the board, or com-
mission of the respective States hav-
ing jurisdiction over such matters.’’

MR. [HENRY M.] JACKSON of Wash-
ington: Mr. Chairman, I make a point
of order against the amendment on the
ground that it is clearly legislation on
an appropriation bill.

THE CHAIRMAN: (9) Does the gen-
tleman from Iowa desire to be heard
on the point of order?

MR. JENSEN: IF THE CHAIR PLEASES;
YES.

THE CHAIRMAN: The Chair will hear
the gentleman, briefly.

MR. JENSEN: Mr. Chairman, again I
contend, and I am sure rightly so, that
my amendment is purely a limitation
of appropriation. In many States there
are State authorities which pass on
such matters as this. They find it is
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10. 123 CONG. REC. 19698, 19699, 95th
Cong. 1st Sess.

good for the States because of the fact
they do not want the Government of
the United States to encroach on State
rights. So this is in harmony with the
programs which are carried on in
many of the States at the present time.
It is very important and I think for the
welfare of this Nation. It is proper and
is not legislation on an appropriation
bill.

THE CHAIRMAN: The Chair is pre-
pared to rule. . . .

The Chair has examined the amend-
ment and especially invites attention
to the following language appearing in
the amendment: ‘‘unless approved by
the governor, by the board, or commis-
sion of the respective States having ju-
risdiction over such matters.’’

There can be no doubt but what that
language would impose additional du-
ties on the governor and the commis-
sion and would require affirmative ac-
tion, therefore it constitutes legisla-
tion, and the Chair sustains the point
of order.

Parliamentarian’s Note: The
more compelling ground for ruling
the amendment above out of order
is that the amendment was an im-
proper attempt to interfere with
the discretion or authority of fed-
eral officials, those actually in-
volved in the decision-making
process (such as the Bureau of
Reclamation) with regard to
projects which are part of a fed-
eral program. More precisely, the
effect of the amendment was to
limit the authority of federal offi-
cials, not the use of funds con-
tained in the bill. Moreover, the

provisions here in question may
be regarded as an attempt to alter
fundamental relations, already es-
tablished in existing law, between
state and federal entities. Viewed
in this light, the ruling leaves
open the question of whether an
attempt to impose duties on state
officials by establishing conditions
to be fulfilled by prospective bene-
ficiaries of federal funds is imper-
missible in an appropriation bill.

Determination Whether Life of
Mother is at Risk as Prelude
to Abortion

§ 53.4 A paragraph in a general
appropriation bill prohib-
iting the use of funds in the
bill to perform abortions ex-
cept where the mother’s life
would be endangered if the
fetus were carried to term
was ruled out of order as leg-
islation, since requiring fed-
eral officials to make new de-
terminations and judgments
not required by law as to the
danger to the mother in each
individual case.
The ruling of the Chair on June

17, 1977,(10) was that a provision
in a general appropriation bill re-
quiring new determinations by
federal officials is legislation and
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11. Richard Bolling (Mo.).

subject to a point of order, regard-
less of whether or not private or
state officials administering the
federal funds in question routinely
make such determinations.

THE CHAIRMAN: (11) When the Com-
mittee of the Whole rose on Thursday,
June 16, 1977, the Clerk had read
from section 209, line 2, on page 40.

Are there any amendments?
MR. [CLIFFORD R.] ALLEN [of Ten-

nessee]: Mr. Chairman, I have a point
of order.

THE CHAIRMAN: The gentleman will
state it.

MR. ALLEN: Mr. Chairman, I make a
point of order against section 209
which states:

None of the funds contained in
this Act shall be used to perform
abortions except where the life of the
mother would be endangered if the
fetus were carried to term.

My point of order is simply that this
is legislation in an appropriation act.
Obviously and implicitly in this lan-
guage is the duty on the part of some
administrative agency, or on the part
of whoever is going to disburse the
funds, to ascertain from some physi-
cian that the life of the mother or the
pregnant woman would be endangered
if the fetus is carried to term. This is
imposing an additional burden on
whatever administrative agency has to
carry out this task. On that basis I
make a point of order that this is legis-
lation in an appropriation act. . . .

MR. [DANIEL J.] FLOOD [of Pennsyl-
vania]: . . . Mr. Chairman, I rise in op-
position to the point of order.

The provision in question here is
identical—I repeat for the purpose of
emphasis, the provision in question is
identical—to the provisions of Public
Law 94–439, that is the Labor-HEW
Appropriation Act for fiscal year 1977.
It does not impose any additional bur-
dens on any officer of the Federal Gov-
ernment. The determination as to
whether the life of the mother is en-
dangered would of course be made by a
physician, but not a Federal official,
and the physician would have to make
that determination anyway whether or
not this provision is in the bill, and
any physician who is treating a woman
seeking an abortion would have to
make a judgment as to her state of
health. . . .

MR. [ROBERT E.] BAUMAN (of Mary-
land): Mr. Chairman, in support of the
argument presented by the gentleman
from Pennsylvania, it should be noted
by the Chair that medicaid funds
which this section affects are adminis-
tered by the States and not by the Fed-
eral Government.

In addition to that, the judgment re-
quired by section 209 would have to be
made by private physicians who might
be reimbursed, but it would be State
officials who would be doing reimburs-
ing with Federal funds, not Federal of-
ficials.

As the Chair knows, the imposition
of additional duties on Federal offi-
cials, is a proper test of whether or not
the language goes beyond a limitation.
In this case it does not involve a judg-
ment by a Federal official, only by a
reimbursing State official on the cer-
tification in most cases by a private
doctor. Therefore I do not believe it im-
poses any additional duties. It simply
is a limitation on the manner in which
the funds may be expended. . . .
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MR. ALLEN:. . . [W]hile it is true that
medicaid is generally and in most
cases administered by State agencies,
there are certain exceptions where the
Federal Government actually supports
clinics across the Nation. But beyond
that, it would certainly be incumbent
upon the Treasury Department, the
auditors, and maybe the General Ac-
counting Office to see to it that indeed
the life of the mother whose abortion is
paid for out of Federal funds was en-
dangered, which would require cer-
tainly a certification or written opinion
or opinion of some kind from some
competent physician.

It seems to me clear that it is legis-
lation in an Appropriation Act.

Now, the fact that it was in last
year’s Appropriation Act does not make
it the law of the land. It was stricken
down as unconstitutional by a Federal
court already, that very language, and
we are undertaking to reimpose it into
this act after it has been held unconsti-
tutional and the Department of HEW
has instructed all of its agencies across
the country to abide by the Federal
court decision and not to deny any
woman an abortion merely on the
grounds that she is a welfare patient
and unable to pay for the cost.

THE CHAIRMAN: The Chair is pre-
pared to rule.

In the first place the fact that the
same language was in an appropria-
tion act last year gives it no immunity
to the point of order.

The Chair would like to read the sec-
tion. It is brief:

Sec. 209. None of the funds con-
tained in this Act shall be used to
perform abortions except where the
life of the mother would be endan-
gered if the fetus were carried to
term.

Now, there is no limitation in that
language to state the use of funds, nor
is there any limitation in the language
to medicaid.

The Chair, therefore, feels that the
statement, which the Chair will read,
is applicable and sound.

The gentleman from Tennessee has
made a point of order against the lan-
guage in the bill that the Chair has
just read on the grounds it is legisla-
tion on an appropriation bill.

The language in question, section
209 of the bill, prohibits the use of
funds in the act to perform abortions
except where the life of the mother
would be endangered if the fetus were
carried to term. It is well established
that a limitation is not in order on an
appropriation bill if it requires new du-
ties and determinations on the execu-
tive branch and requires investiga-
tions. Section 209 by its terms requires
the Federal Government to determine,
in each and every case where an abor-
tion may be performed with Federal
funds, whether the life of the mother
was endangered. Whether or not such
determinations are routinely made by
practicing physicians on a voluntary
basis, the language in the bill address-
es determinations by the Federal Gov-
ernment and is not limited by its
terms to determinations by individual
physicians or by the respective States.

For the reasons stated, the Chair
sustains the point of order.

§ 53.5 An amendment to a gen-
eral appropriation bill pro-
hibiting the use of funds in
the bill to perform abortions,
except where a physician has
certified the abortion is nec-
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12. 123 CONG. REC. 19699, 19700, 95th
Cong. 1st Sess.

essary to save the life of the
mother, was ruled out as leg-
islation since some of the
physicians required to make
such certification would be
federal officials not required
under existing law to make
such determinations and
judgments.
On June 17, 1977,(12) during

consideration in the Committee of
the Whole of H.R. 7555 (Depart-
ments of Labor, and Health, Edu-
cation, and Welfare, and related
agencies appropriation bill), a
point of order was sustained
against the following amendment:

MR. [HENRY J.] HYDE [of Illinois]:
Mr. Chairman, I offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. Hyde:
On page 39, after line 23, add the
following new section:

‘‘Sec. 209. None of the funds ap-
propriated under this Act shall be
used to pay for abortions or to pro-
mote or encourage abortions, except
where a physician has certified the
abortion is necessary to save the life
of the mother.’’. . .

MS. [ELIZABETH] HOLTZMAN [of New
York]: Mr. Chairman, I make a point
of order that the amendment, like the
prior one, violates the rules of the
House, inasmuch as it contains legisla-
tion on an appropriation bill. The du-
ties that are imposed by this amend-
ment on the executive branch would
also apply to the care of a physician

operating in Federal hospitals directly
in the employ of the Federal Govern-
ment. New duties would be imposed on
them to make certifications in order to
perform abortions. It seems to me that
such duties could not be properly im-
posed in an appropriations bill. . . .

MR. HYDE: . . . Mr. Chairman, I
think the well-settled rule that the
limitation, if it does not impose a bur-
den on a Federal official or impose a
burden on the executive branch, is in
order. I think this version of the
amendment clearly says we are talking
about a physician certifying the abor-
tion as necessary. There is certainly no
implication or hint that a member of
the executive branch would have to ex-
ercise any judgment. . . .

MR. [CLIFFORD R.] ALLEN [of Ten-
nessee]: . . . Mr. Chairman, the lan-
guage contained in this substitute
amendment is the same, in essence, as
the original amendment. It does not
state what physician or by whom the
physician would be paid, but it does re-
quire the disbursing officer or the
agency that is going to disburse these
funds to first obtain a written certifi-
cation from a physician before dis-
bursing those funds. Thus, it imposes
two additional duties; first, on some
physician, perhaps a physician paid
out of Federal funds or medicaid funds
or medicare funds, or whatever, to
make this determination. It is the
same determination that the other
original language carried. Then, in ad-
dition, it would require the disbursing
officer to ascertain whether or not such
a certification was made by a physician
before he would be authorized to dis-
burse any funds under this act. . . .

MR. [ROBERT E.] BAUMAN [of Mary-
land]: Mr. Chairman, the language
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13. Richard Bolling (Mo.).

substantially changes the section pre-
viously before us in that it specifically
requires determination by a non-Fed-
eral official. The argument advanced
that someone in the employ of the Fed-
eral Government may have to issue a
check or not issue a check for a certain
amount is not apposite to this case, be-
cause it has been ruled many times
that the application of any limitation
on an appropriation bill requiring some
minimal extra duty such as the dis-
bursement of checks does not fall with-
in a definition of a limitation that goes
beyond the rules. . . .

I would again call to the attention of
the Chair that the programs that this
would affect, financed in this bill, are
programs in which the Federal pay-
ments are disbursed by State agencies
and State employees, and so the chain
of action involved would be a private
physician making a determination as
to the physical state of the mother, and
then informing a State official as to his
right to reimbursement. Only after all
of that procedure is gone through
would a Federal official issue some sort
of funding. So, I would think the
amendment would be particularly in
order as a proper limitation. . . .

MRS. [YVONNE B.] BURKE [of Cali-
fornia]: Mr. Chairman, I would just
like to answer the point raised by the
gentleman from Maryland, who talked
about the financial payments. The
point of order was that there were di-
rect agents, employees of the Federal
Government, who would have to make
this determination.

We have within this bill employees
of public health services; we have mili-
tary hospital personnel; we have par-
ticular provisions for many who are
health personnel, who are directly paid

by the Federal Government, many of
whom are in administrative positions
who would be required to make a de-
termination; we have St. Elizabeths
Hospital within this bill, and there are
many provisions for direct Federal ac-
tion. . . .

THE CHAIRMAN: (13) The Chair is
ready to rule.

The gentlewoman from New York
makes a point of order against the
amendment offered by the gentleman
from Illinois on the ground that it con-
stitutes legislation in an appropria-
tions bill. The amendment would pro-
hibit funds in the bill to perform abor-
tions except where the physician in-
volved has certified that the life of the
mother was in danger.

For the reasons stated by the Chair
in the just previous ruling, and be-
cause the Chair is convinced by the ar-
gument of the gentlewoman from New
York and the gentlewoman from Cali-
fornia that some of the physicians af-
fected by the amendment are Federal
officials and would be required by the
amendment to perform new duties and
determinations not required of them by
law, therefore the Chair sustains the
point of order.

Requiring State Official to
Make Determinations Not Re-
quired by Law

§ 53.6 An amendment to an ap-
propriation bill prohibiting
the use of funds therein for
certain stream channeliza-
tion projects unless the ap-
propriate Governor con-
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14. 117 CONG. REC. 21647, 21648, 92d
Cong. 1st Sess.

siders its environmental ef-
fects and certifies to the Sec-
retary of Agriculture that
such project is in the public
interest was held to impose
additional duties on an exec-
utive official not already re-
quired by existing law and
was therefore ruled out in
violation of Rule XXI clause
2.
On June 23, 1971,(14) during

consideration in the Committee of
the Whole of H.R. 9270 (Depart-
ment of Agriculture and environ-
mental and consumer protection
appropriation bill) a point of order
against the following amendment
was sustained:

The Clerk read as follows:

Amendment offered by Mr. [Henry
S.] Reuss [of Wisconsin]: On page 37,
immediately after line 25, insert the
following:

‘‘No part of the funds appropriated
by this Act shall be used for engi-
neering or construction of any
stream channelization measure
under any program administered by
the Secretary of Agriculture unless
(1) such channelization is in a
project a part of which was in the
project construction stage before July
1, 1971; or (2) the Governor of the
State in which the channelization is
to be located certifies to the Sec-
retary of Agriculture, after consider-
ation of the environmental effects of
such channelization, that such chan-
nelization is in the public interest.’’

MR. [JAMIE L.] WHITTEN [of Mis-
sissippi]: Mr. Chairman, I make a
point of order against the amend-
ment. . . .

I respectfully suggest, Mr. Chair-
man, that this language is not a limi-
tation on an appropriation bill, but car-
ries with it the requirements of certain
duties by the Governors of the States
for certain actions and certain deter-
minations as to whether or not they
can be properly made, and therefore
brings them within the point of order,
which I insist upon. . . .

MR. REUSS: . . . Mr. Chairman, the
amendment I have offered is clearly
and squarely within the precedents. It
constitutes an appropriation limitation
on an appropriation. The statement of
the Chair reported in volume 7 of Can-
non’s Precedents at page 704, is
squarely in point.

In that matter on May 21, 1918, an
amendment was offered to the agri-
culture appropriation bill saying:

No part of this appropriation shall
be available for any purpose unless
there shall have been previously
issued the proclamation by the Presi-
dent.

It then refers to the kind of procla-
mation that the President may offer.

Mr. William H. Stafford, of Wis-
consin, who, incidentally, was my pred-
ecessor in my congressional district,
made the point of order that the
amendment was legislation, and hence
out of order on an appropriation bill.

The Chair held:

A different principle from that of
germaneness is involved in the point
of order to this amendment. If the
Chair understands the amendment it
is intended as a limitation on the
payment of any money under this
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15. James C. Wright, Jr. (Tex.).

paragraph until the President has
issued a certain indicated proclama-
tion which in his discretion he may
or may not issue. This amendment
does not compel him to issue it, but
so long as it is unissued the House
does not propose, if the amendment
is adopted, to allow the Agricultural
Department to have the benefit of
the appropriation in this paragraph.
. . .

This amendment does not compel
the President to issue the proclama-
tion referred to. He may issue it or
refuse to issue it in his discretion.
But the amendment in substance
says to the Department of Agri-
culture: We propose to withhold from
you the benefit of this appropriation
during the full period of time during
which this proclamation is unissued.

Mr. Chairman, this puts it on all
fours with the amendment that I have
offered, which leaves it to the Governor
of the State to determine whether the
channelization project proposed is in
the public interest. It does not impose
any duty on the Governor. If he acts
under this, then the Secretary of Agri-
culture is governed by it, and there are
no additional duties imposed upon the
Secretary.

Mr. Chairman, to the same effect
there are numerous other precedents
cited. February 24, 1916 there is re-
ported at page 651 of 7 Cannon’s
Precedents a ruling in which the Chair
ruled in an almost identical matter
that a requirement of a certification by
patrons of a rural mail route was not
legislation on an appropriation bill, but
a permissible limitation. . . .

The Chairman: (15) The Chair is pre-
pared to rule.

The gentleman from Wisconsin has
offered an amendment against which

the gentleman from Mississippi makes
the point of order that it constitutes
legislation on an appropriation bill
and, therefore, for that reason is in
violation of clause 2, rule XXI.

The amendment provides that none
of the funds appropriated in the act
should be used for stream channeliza-
tion by the Secretary of Agriculture
unless the Governor of the State where
the channel is to be located considers
its environmental effect and certifies to
the Secretary that such channelization
is in the public interest.

The question involved is whether or
not the amendment seeks to impose
additional duties upon an executive or
to require from that executive an addi-
tional certification not previously au-
thorized in existing law; if it does so, it
constitutes legislation under the prece-
dents.

The Chair has examined the prece-
dent cited by the gentleman from Wis-
consin which arose on May 12, 1918.
There is some similarity except that
the amendment offered on that occa-
sion by the gentleman from California
(Mr. Randall) would have provided
that no part of the appropriation shall
be available until a previously issued
proclamation had been made, and fol-
lowing the word ‘‘proclamation’’ in the
amendment offered on that occasion
appear these words: ‘‘authorized by
Section 15 of the Act of August 10,
1970.’’

Therefore, it appears to the Chair
that the precedent cited by the gen-
tleman from Wisconsin is distinguish-
able from the present case in that the
proclamation required in that amend-
ment was one that was already author-
ized under existing law.

VerDate 18-JUN-99 08:02 Sep 15, 1999 Jkt 010199 PO 00000 Frm 00945 Fmt 8875 Sfmt 8875 E:\RENEE\52093C26.TXT txed02 PsN: txed02



6132

DESCHLER’S PRECEDENTSCh. 26 § 53

16. See §§ 53.4 and 53.5, supra, and the
ruling of June 23, 1971, which is dis-
cussed in the ‘‘Note on Contrary Rul-
ings’’ below.

The Chair is not aware that the cer-
tification and finding required of a
Governor by the amendment offered by
the gentleman from Wisconsin is re-
quired or authorized by existing law.

The Chair would refer the Com-
mittee to the decision by Chairman
Jere Cooper, of Tennessee, on March
30, 1949, which the Chair regards to
be more in point with the present situ-
ation. On that occasion an amendment
was offered to the Department of Inte-
rior appropriation bill providing that
none of the funds might be used for
the purchase of certain materials and
the beginning of certain new construc-
tion unless approved by the Governor
or by a board or by a commission of
the respective State.

On that occasion, Chairman Cooper
held that this was legislation on an ap-
propriation bill in that it required a
determination and imposed a burden
upon the Governor which did not pre-
viously exist.

The Chair feels that that decision
would be controlling in this instance
and, since the present amendment
would impose additional duties not ex-
isting in present law, in violation of
clause 2, rule XXI sustains the point of
order.

Parliamentarian’s Note: In sev-
eral instances, described else-
where,(16) the Chair and others
have assumed that the test for de-
termining whether provisions im-
posing new duties are legislative

in nature, is whether the duties
are imposed on federal or non-
federal officials. The view that
was at least implied in those in-
stances was that only where fed-
eral officials are given new sub-
stantial duties to perform does the
imposition render the provision
improper. In the 1971 ruling
above, however, the Chair took
the view that the conferral of new
authority on a state official makes
the provision subject to a point of
order. The Chair apparently re-
jected the view that the state offi-
cial in the present instance could
be considered in some sense as
having the standing of a direct or
indirect beneficiary, so that the
duties to be performed by him
were merely those conditions he
was required to fulfill to receive
the benefit of the funds in ques-
tion, and accordingly rejected Mr.
Reuss’ argument that nothing in
the provision compelled the offi-
cial to do anything. It is probably
useful to consider this precedent
as an example of an improper at-
tempt to grant new authority to
state officials, or of an attempt to
change a policy affecting funda-
mental relations, already estab-
lished in existing law, between
state and federal entities. Nothing
in the ruling, of course, is incon-
sistent with the principle that
where a contingency is itself au-
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17. See the introduction to this section
(§ 53), supra.

18. 98 CONG. REC. 8353, 82d Cong. 2d
Sess. Under consideration was H.R.
8370, a supplemental appropriation
bill.

19. 111 CONG. REC. 26994, 89th Cong.
1st Sess. Under consideration was
H.R. 11588.

thorized, the contingency may be
included in an appropriation bill.

Note on Contrary Rulings
As indicated above,(17) the

precedents just discussed rep-
resent the line of authority that is
in consonance with modern prece-
dents. What follows is a discus-
sion of some rulings, particularly
earlier rulings, that seem to con-
flict in some degree with the prin-
ciples stated in the precedents dis-
cussed above.

On June 27, 1952,(18) an amend-
ment to a bill relating to housing
projects was introduced for pur-
poses of ensuring that certain
types of projects would be ap-
proved by local officials. In re-
sponse to a point of order, the
Chair ruled that, to a general ap-
propriation bill, an amendment
providing that no part of an ap-
propriation for defense housing
could be used for administrative
expenses or salaries of the Public
Housing Administration, so long
as that agency proceeded with cer-
tain types of projects not approved
by local officials, was a proper
limitation and therefore in order.

The amendment would now prob-
ably be deemed a change in exist-
ing law, since the authorizing law
relating to defense housing was in
the nature of an open-ended direc-
tive to the President to build per-
manent housing around defense
installations; no local approval of
projects was required. It should
also be noted with regard to this
ruling that, although the Chair
held the amendment to be ger-
mane, such ruling would now at
least be arguable.

On Oct. 14, 1965,(19) the ruling
of the Chair was that language in
a supplemental appropriation bill
providing funds for the rent-sup-
plement program and specifying
that ‘‘no part of the . . . appro-
priation or contract authority
shall be used’’ in any project not
part of a ‘‘workable program for
community improvement’’ (as de-
fined in the Housing Act of 1949),
or which is without local official
approval, was held to be a proper
limitation and in order. The argu-
ment was made by Mr. Thomas L.
Ashley, of Ohio, that the issues
raised by the language in question
‘‘were the subject of discussion
and, indeed, proposed amend-
ments at the time the housing bill
was debated and considered ear-
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20. 112 CONG. REC. 7118, 7119, 89th
Cong. 2d Sess. H.R. 14012, a supple-
mental appropriation bill, was under
consideration.

1. See, for example, §§ 47–50, supra,
discussing appropriations subject to
conditions.

2. 114 CONG. REC. 16712, 90th Cong.
2d Sess. Under consideration was
H.R. 11734, a supplemental appro-
priation bill. See also § 52.5, supra.

lier this year. The amendments
which sought to accomplish the
same objective were rejected.’’
Thus, it would seem that the lan-
guage in question was an example
of an attempt to change the un-
derlying purposes or policy of leg-
islation, such policy having been
duly considered. The Chair, how-
ever, apparently rejected Mr. Ash-
ley’s arguments and, in overruling
a point of order against the lan-
guage, noted that no additional
duties were imposed on the ad-
ministration by the proviso.

On Mar. 29, 1966,(20) the Chair
ruled that language in a general
appropriation bill providing funds
for the National Teacher Corps,
specifying that ‘‘none of these
funds may be spent . . . prior to
approval . . . by the state edu-
cational agency’’ was a proper lim-
itation restricting the availability
of funds and was therefore in
order. Arguments that the Chair
found persuasive were to the ef-
fect that, because of the condi-
tional nature of the language, no
additional duties were affirma-
tively required. The weight of au-
thority at present, however, seems
to be that the conditional nature
of such language would not pre-

vent a finding by the Chair that
existing law is sought to be
changed thereby.(1)

On June 11, 1968,(2) the Chair
seemed to indicate that, although
it is not in order by way of a limi-
tation to impose new duties on an
executive officer, it is permissible
to make the payment of funds
contingent upon the performance
of certain obligations by private
citizens or other persons not in
the government’s employ. For ex-
ample, to a general appropriation
bill, including funds for the Treas-
ury Department, an amendment
providing that none of the funds
therein shall be used for any ex-
pense in connection with customs
clearance or import licenses for ri-
fles which are not registered with
the Commissioner of Customs,
was held to be a proper limitation
and in order. In its ruling, the
Chair stated, ‘‘The Chair . . .
would interpret the amendment
as not imposing any additional
duties of a ministerial sort upon
the Commissioner of Customs, but
rather upon the importer or hold-
er of the license.’’ The ruling
might thus be understood as an
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3. 115 CONG. REC. 17085, 91st Cong.
1st Sess. Under consideration was
H.R. 12307, a general appropriation
bill.

4. Section 504 of Pub. L. No. 90–575,
which was concerned with eligibility
for student assistance, stated in part
that ’if an institution of higher edu-
cation determines . . . that [an] in-
dividual has been convicted (of cer-
tain crimes) then the institution . . .
shall deny . . . further payment . . .
for the direct benefit of [the indi-
vidual under the programs speci-
fied].’’

5. 117 CONG. REC. 21671, 21672, 92d
Cong. 1st Sess. Under consideration
was H.R. 9270, agriculture, environ-
mental, and consumer protection ap-
propriations for fiscal 1972.

example of the fine distinctions
sometimes required between (1)
cases in which legitimately im-
posed qualifications of potential
recipients of benefits requiring
federal expenditures might in-
clude certain initial actions to be
taken by the potential recipients
as part of the qualifying process,
and (2) those cases in which re-
quirements sought to be imposed
in appropriation bills amount to
legislative changes.

The qualifications of a non-
federal recipient of federal funds
were also an issue in the ruling of
June 24, 1969.(3) The Chair on
that date ruled that, while an
amendment under the guise of a
limitation may not require affirm-
ative action or additional duties
on the part of federal officials, it
is in order on a general appropria-
tion to deny funds to a nonfederal
recipient of a federal grant pro-
gram unless the recipient is in
compliance with a provision of
federal law already applicable to
it; for such a requirement places
no new duties on a federal official
(who is already charged with re-
sponsibility for enforcing the law)
but only on the nonfederal grant-
ee. The amendment in question

stated that ‘‘none of the funds ap-
propriated by this act for pay-
ments authorized by section 1705
of the Housing and Urban Devel-
opment Act of 1968, shall be used
to formulate or carry out any
grant or loan to any institution of
higher education unless such in-
stitution shall be in full compli-
ance with section 504 of Public
Law 90–575.’’ (4)

On June 23, 1971,(5) the Chair
indicated the applicable principle
to be that, where language on an
appropriation bill restricting the
availability of funds therein for
certain purposes or to certain re-
cipients requires an executive offi-
cial to determine the applicability
of that restriction in a specific
case, it must be shown that such
official is not being called upon to
perform substantial duties in ad-
dition to those required by law.
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6. See §§ 53.4 and 53.5, supra.

7. See, for example, §§ 25.14 and 50,
supra.

8. 87 CONG. REC. 448, 449, 77th Cong.
1st Sess. Under consideration was

The ruling of the Chair in this in-
stance was that an amendment to
an appropriation bill prohibiting
the use of funds in the bill for
making food stamps available dur-
ing a strike to a household ‘‘which
needs assistance solely because
any member of such household is
a participant in such strike’’ was
in order as a valid limitation
which did not impose substantial
affirmative duties on executive of-
ficials. As in the June 17, 1977,
precedents,(6) the implied assump-
tion in the discussion of the point
of order on June 23, 1971, was
that the test for allowing the
amendment was whether or not it
imposed additional duties on fed-
eral officials. The ruling supports
the view that, where the condi-
tions stated in an appropriation
bill can be seen merely as those
which prospective recipients or
beneficiaries must fulfill in order
to qualify as proper beneficiaries,
the conditions will be allowed.
(The Holman rule, mentioned in
debate, is not strictly applicable
here, since the question in apply-
ing the Holman rule is not wheth-
er the provision in question is leg-
islative in nature; the question is
whether a provision which is ad-
mittedly legislative in nature is to
be permitted because it fulfills the
precise requirements of the Hol-

man rule exception to the general
rule against legislation on appro-
priation bills.) It should also be
noted with regard to this ruling
that, during argument on the
point of order, Mr. James G.
O’Hara, of Michigan, argued that
the official administering the pro-
gram under the proposed amend-
ment would have the additional
burden of determining whether a
potential recipient needed food
stamps solely because a family
member was on strike, or whether
there were other reasons or mo-
tives for such action. The Chair
apparently accepted the view of
Mr. Robert H. Michel, of Illinois,
that such a determination would
be made by officials administering
the program at the local level,
who would certify that finding to
the federal administrators. As
noted elsewhere, however,(7) terms
requiring definition, or terms
which relate to motive, intent, and
the like, when used in general ap-
propriation bills or amendments
thereto, frequently raise the pre-
sumption that the language of a
proviso is legislative in nature.

In another case of interest on
this subject, the Chair ruled on
Jan. 31, 1941,(8) that an amend-
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H.R. 2788, an independent offices
appropriation bill.

9. See, for example, the ruling at 131
CONG. REC. ——, 99th Cong. 1st

Sess., July 25, 1985, during pro-
ceedings relating to H.R. 3038
(HUD, independent agencies appro-
priations for fiscal 1986).

10. 97 CONG. REC. 8963, 8965, 82d Cong.
1st Sess.

ment forbidding payments or al-
lowances for an operating dif-
ferential subsidy as provided in
the Merchant Marine Act of 1936,
as amended, on any vessel unless
the owners or operators of such
subsidized vessels shall have filed
with the U.S. Maritime Commis-
sion a certificate setting forth cer-
tain information relative to em-
ployees on such vessels, was a
proper limitation and in order.
The amendment, it should be
noted, required extensive certifi-
cations by nonfederal recipients,
not required by existing law. No
argument was advanced that the
reporting requirements were tan-
tamount to a change in existing
law.

In conclusion, it should be re-
membered that, while some rul-
ings may suggest that it is per-
missible to make the payment of
funds contingent upon the per-
formance of certain acts or obliga-
tions by private citizens or other
persons not in the federal govern-
ment’s employ, recent rulings in-
dicate that it is not in order to
make the availability of funds in a
general appropriation bill contin-
gent upon a substantive deter-
mination by a state or local gov-
ernment official or agency which
is not otherwise required by exist-
ing law.(9)

§ 54. Judging Qualifica-
tions of Recipients

Past Employment of Heads of
Departments

§ 54.1 An amendment pro-
viding that no part of an ap-
propriation shall be paid to
the head of any executive de-
partment who, within a spec-
ified period was a partner in
a firm which derived any in-
come from representing a
foreign government, was
held to be a proper limita-
tion on an appropriation bill
and in order.
On July 26, 1951,(10) the Com-

mittee of the Whole was consid-
ering H.R. 4740, a Departments of
State, Justice, Commerce, and the
Judiciary appropriation bill. The
Clerk read as follows:

Amendment offered by Mr. (John)
Phillips (of California): On page 58, fol-
lowing line 14, add a new section to be
numbered section 602:

‘‘None of the money appropriated in
this act shall be paid to the head of
any executive department who, within
a period of 5 years preceding his ap-
pointment, was a partner in, or a
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